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The respondents pay 50 per cent of the appellant’s costs of
and incidental to the appeal including of the notice of
contention.

PROCEDURE — CIVIL PROCEEDINGS IN STATE AND
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below was made by consent after judgment was given below —
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THE COURT: On 4 September 2026 this Court made orders allowing the appeal
and inviting the parties to make submissions as to costs both of the proceedings at
first instance and the appeal.

The circumstances giving rise to the appeal and the reasons for its disposition are set
out in the reasons of this Court at [2026] QCA 166.

Both parties have now provided written submissions. The primary judge made orders
on the application in favour of the respondents (on their application to his Honour)

on 4 February 2026.
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Subsequently, after hearing the parties at to costs, his Honour made orders as to costs
of the application on 22 June 2026. The Order as to costs does not yet seem to have
been taken out though from the submissions it appears that orders were made for the
costs of the defendants (other than the second and fourth defendants and Forvis
Mazars (Qld and NT) Pty Ltd) of the application to be paid by the appellant on an
indemnity basis, and that the costs of the fourth defendants and Forvis Mazars (Qld
and NT) Pty Ltd of the application be paid by the appellant on a standard basis. The
court file records that the Order was made by consent.

The Notice of Appeal in terms appealed from orders 2, 3 and 4 made on 4 February
2026. No separate Notice of Appeal was filed in relation to the subsequent costs
order. Notwithstanding this, the Notice of Appeal filed sought an order, inter alia,
that the respondents’ application below be dismissed and that the respondents pay the
appellant’s costs of the appeal and the costs below. The only bases for the variation
sought of the costs orders were the merits of the appeal, as distinct from some claimed
error in respect of the costs order itself.

This Court, on appeal, has all the powers and duties of the court that made the decision
appealed from: r 766(1)(a) of the UCPR. In those circumstances, we would not accept
the submission made by the respondents that this Court has no jurisdiction to vary the
order for costs made by the primary judge. However, some particular reason needs
to be shown for disturbing a consent order.

None has been shown. Moreover, given that though it has now been determined that
the respondents should have been only partially successful on their application, it is
evident from the reasons of this Court that the pleading falls short of an appropriate
one. This Court’s decision to overturn the order made setting aside parts of the Claim
proceeds on the basis that it was not clear the defects in the pleading of the asserted
case could not be overcome by amendment. Amendment, however, is necessary.
There is therefore no need to disturb the separate costs order which was made.

On the other hand, the appellant has enjoyed substantial success on the appeal in that
it has succeeded in having substantial parts of its Claim reinstated against significant
respondents. As just mentioned, this Court’s determination about the Claim is not to
be understood as endorsement of the present form of the pleading made in support of
the claim. Rather it reflects the view of the Court that the primary judge acted to set
aside those aspects of the claim in circumstances where there was not a plain and
clear case for doing so.

Conclusion

In those circumstances, in our view the appropriate order is that the respondents pay
50 per cent of the appellant’s costs of and incidental to the appeal including of the
notice of contention.





